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ALTERNATIVE EDUCATION

UNDER 603 CMR 53.13

e A student excluded for ANY length of time
must be given the opportunity to make up
all missed work (tests, homework, etc.)

e A student excluded for more than 10
consecutive school days must be given
access to alternative education. This may
include tutoring, Saturday school, night
school, or online classes.

SPECIAL EDUCATION
PROTECTIONS FOR REGULAR
EDUCATION STUDENTS
o A regular education student is entitled to a
manifestation determination review if the
school district knew, or should have
known, that the student has a disability.
20 USC § 1415(k)(5)(A).
¢ A school district has knowledge if:
= the parent expressed concern in writing
to a teacher or school supervisory or
administrative personnel that the child
requires special education services,
=> the parent requested an evaluation, or
= the teacher or other school personnel
has expressed specific concern directly
to their supervisor or the director of
special education about a pattern of
behavior of the student.

BASIC ADVOCACY STEPS FOR STUDENTS IDENTIFIED WITH SPECIAL NEEDS

o Before a district can exclude a student with special needs for more than ten days, the special education Team is required to
conduct a manifestation determination review (MDR). The student’s Team will discuss whether the behavior for which the
student is being disciplined is either: |) substantially related to the student’s disability or 2) a result of the district’s failure to
implement the student’s IEP. NOTE: It is the parent’s burden to prove the student’s behavior was a manifestation.

¢ A student has a right to a MDR when the school intends to exclude the student for more than ten consecutive days or, if multiple
exclusions are for a “pattern of behavior,” more than ten cumulative days.

e To prepare for the MDR, discuss with the family, outside agency supports (mentors, youth workers, etc.) and experts (therapists,
psychiatrists, etc.) whether the conduct was a manifestation of the child's disability. Consider asking the outside supports to
attend the meeting. If they cannot attend the meeting, ask them to write a letter in support of the student.

o Ensure that all relevant members of the special education Team are present at the meeting, including someone who can speak
about the student’s disability (e.g. psychologist).

o [f the student’s behavior is found to be a manifestation of their disability, the district cannot proceed with disciplinary action
against the student and must address the issue through a review of the student’s special education services. Student remains in
their placement unless the parent agrees or it is a “special circumstance.” See Weapons, Drugs, and Serious Bodily Injury box.

e [f the student’s behavior is not found to be a manifestation of their disability, the district may proceed with disciplinary action
against the student. However, even if the student is excluded from school, the district must ensure appropriate delivery of special
education services. 20 USC § 1415(k)(1)(D). The MDR outcome may be appealed to the Bureau of Special Education Appeals
(BSEA) at any time within the two year statute of limitations on BSEA claims.

e NOTE: All of the above also applies to students on a 504 Plan. However, only students with IEPs are entitled to special
educational services if ultimately expelled. For further explanation of special education terms and procedures, please refer to the
Quick Reference Guide on Special Education.




RELEVANT BSEA DECISIONS

e In Re: Student v. Boston Public Schools & Ivy Street School, BSEA #18-08494:
Hearing Officer overturned district’s finding of no manifestation.

¢ In re: Adam and Taunton Public Schools, BSEA #17-08888: School’s failure to
conduct an MDR amounted to disability discrimination.

e In Re: Scituate Public Schools, BSEA # 07-052|: Detailed decision regarding
when conduct is a manifestation of a disability.

¢ In Re: Gil and the Medford Public Schools, BSEA #10-6258: 37Hz felony
complaint suspension is change of placement and requires MDR.

¢ In Re: Northampton Public Schools, BSEA #14-03325: Hearing Officer
overturned district’s finding of no manifestation and found the subsequent
expulsion invalid. Good discussion of appropriate procedure and FBAs.

RELEVANT SCHOOL DISCIPLINE CASELAW

THE APPEAL PROCESS

e 37H Expulsion Appeal: Student has the right to appeal to the Superintendent. The
student has 10 calendar days from the date of expulsion to request an appeal with the
superintendent. The student has the right to counsel at the hearing.

¢ 37H"2 Suspension or Expulsion Appeal: Student has the right to appeal the
suspension or expulsion to the Superintendent. Request appeal in writing within 5
calendar days from the date of suspension. The Superintendent must hold a hearing within
3 calendar days of the request for an appeal. The student has the right to counsel at a
hearing. The Superintendent shall render a decision within 5 calendar days of the hearing.

o 37H%: Provides appeal rights for students excluded from school for 10 or more days.
Student has 5 calendar days to request the appeal and it must be held within 3 school
days of the request. The Superintendent has 5 calendar days to render a written decision.

¢ Judicial Review: If a student is unsuccessful in their appeal to the Superintendent, the
parent can seek certiorari review in district or superior court. See MGL c. 249, § 4.

o Goss v. Lopez, 419 U.S. 565 (1975): Public education recognized as property

interest protected by the due process clause.

 Nicholas B. v. School Committee of Worcester, 412 Mass. 20 (1992): Court
will not reverse disciplinary action unless the action was arbitrary and
capricious.

¢ Doe v. Superintendent of Schools of Worcester, 421 Mass. |17 (1995): No
fundamental right to education; definition of “dangerous weapon” is not the
criminal statutory definition but instead is determined by the principal.

¢ Doe v. Superintendent of Schools of Stoughton, 437 Mass. | (2002): Judicial
review can be sought pursuant to M.G.L. c. 249, § 4. The case is also
noteworthy as a decision regarding the process required under M.G.L. c. 71,
§ 37H%.

e Goodwin v. Lee Public Schools, 475 Mass. 280 (2016): The student’s failure to
exhaust administrative remedies available under MGL c. 71, § 37H'2 did not
prevent her from seeking damages under MGL c. 76, § 16.

o Doe v. Worcester Public Schools, 484 Mass. 598 (2020): Superintendent must
hear the appeal of an exclusion pursuant to MGL c. 71, § 37H and cannot
delegate this responsibility to a designee.
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